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SOCIAL SECURITY COMMITTEE 

SOCIAL SECURITY ADMINISTRATION AND TRIBUNAL MEMBERSHIP (SCOTLAND) 

BILL 

SUBMISSION FROM: Child Poverty Action Group (CPAG) in Scotland  

Consultation and Engagement 

There has been no formal public consultation on this bill, the Scottish Child Payment 

regulations or the terminal illness guidance. 

- Have you engaged with the Scottish Government on the issues addressed in this 

bill? If so, how have you been engaged with the Government? 

We have informally engaged with Scottish Government officials on the issues in this Bill, as 

well as attending meetings with the Cabinet Secretary for Social Security and Older People 

on the development of the Scottish child payment. While we fully support introducing the 

Scottish child payment with speed and understand that this can make timescales for formal 

consultation tight, we would welcome further consultation being built in to the development 

of Scotland’s social security system. 

- Are you content with the expedited timetable for this legislation? 

It is clear now more than ever that low income families need the extra support that the 

Scottish Child Payment can provide, therefore we welcome the prioritisation that has been 

given to delivering the payment.  

Claimant Appointees 
An appointee can represent a claimant and receive payments on their behalf. The 2018 Act 
allows appointees where the person receiving the benefit payment has died or is an adult 
who lacks capacity. 
 
- Are you content with the proposed provisions on appointees? 

The proposals for appointees for children would benefit from a formal dispute resolution 
process when more than one adult wants to claim disability assistance for the same child. It 
is also unclear how a prospective appointee could ask to take responsibility from the person 
currently responsible for the claim, given that the policy intent is for there not always to be 
someone appointed to act for a child. 

The proposals for adults may cause difficulties in relation to terminally ill people – which 
appears to be the main group that they are intended to help. There appear to be potential 
disadvantages of departing from the current approach, and the lack of a dispute resolution 
mechanism is a missed opportunity to improve on this major weakness in the DWP’s 
system. 

The provision for an appointee in any case in which an adult agrees to this is novel. There 
is nothing in the bill to limit this to the ‘difficult circumstances’ suggested by the policy note – 
in effect this is left to the individual.  
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The rationale appears to be revealed by the separate amendment about disclosure of 
harmful information (new s62A). The requirement that a health professional recommend 
that harmful information should not be disclosed to the individual suggests that the thrust of 
the new provisions is to allow someone to claim on behalf of an individual who is terminally 
ill and ensure that the individual is not informed of their prognosis as a result. The policy 
note gives no specific examples other than terminal illness to illustrate when the new 
provisions might apply.  

However, there will be difficult issues to work out in terms of the practicalities. The need to 
secure consent will presumably mean that there is a need to interview the prospective 
appointee and individual separately (see further below). The difficulty that this causes 
compared to the current DWP system is that it will inevitably create a delay in assessing 
entitlement. This cuts across the policy intent of ensuring that individuals who are terminally 
ill are given assistance as quickly as possible. Given the policy intention to withhold harmful 
information from someone about their condition, it is easy to foresee difficulties with how the 
consent interview is explained to the individual. 

The current DWP system allows a claim to be made and assessed without the terminally ill 
person even being made aware of this. This does have a similar difficulty once benefit is 
awarded (it would be relatively easy for a terminally ill claimant to work out the basis of their 
award if they wanted to do so). The difference is that this proposal appears to either force 
the discussion of the situation before a claim is processed, or risk abuse if there is no 
robust process to establish consent of the individual to an appointee. 

- Is further detail required in the Bill, or can that detail can be left to regulations 
and/or guidance? 
 

Whilst an individual with capacity can withdraw consent to an appointee, there is no 
provision in the Act for individuals judged to be incapable to challenge a decision to appoint 
someone to act for them, or resolve disputes between two people who wish to be the 
appointee. The latter point also applies to the proposal for appointees for children – for 
example if separated parents have shared care of a child there is no mechanism to resolve 
disputes about who should manage child disability assistance. This is an area that also 
causes difficulty in the current DWP system. Evidence from our Early Warning System1 is 
set out below.  

Child lived with his Mum in England, who was his appointee for DLA. He then moved to live 
with his Dad in Scotland. Dad has child benefit and the UC child element in place, but Mum 
has refused to relinquish appointeeship for DLA. Payment of DLA was suspended for four 
months while the DWP looked into the situation and eventually decided that Mum should 
remain the appointee. The 16-year-old is now moving from DLA to PIP and Mum has 
completed the PIP form but has not had any contact with her son for four months so it may 
not be accurate. DLA and PIP staff will not speak to the advice agency supporting Dad as 
they are not listed as representing the appointee on their system, but Mum is not 
contributing to the upkeep of the child. #8628 (18/11/19) 

Client reports that his wife receives their son's DLA and sends it all abroad, without using 
any of it for the child's benefit. Client wants to know if he can do anything? If client is the 
son's appointee he can ask for it to be paid into his bank account instead, or ask DWP if he 

                                            
1
 https://cpag.org.uk/scotland/ews 

https://cpag.org.uk/scotland/ews
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can become the appointee, but it is hard to tell if this will succeed as her version may be 
different. #813 (14/5/20) 

Client claimed HB and income-related ESA to top up his existing contributory ESA after his 
girlfriend moved out. HB was quickly refused as severe disability premium is not in 
payment. DWP said that someone had power of attorney for the client so they would not 
interact with him. Client's mum initially denied this, but the Office of the Public Guardian 
confirmed it. Now DWP are in the process of considering whether to revoke the 
appointeeship (client and his mother both want this). #8648 (21/11/19) 

The lack of a power in the Act to dispute an appointeeship means that a disputes process 
cannot be set out in regulations. If the process is left to guidance, then Social Security 
Scotland should publish detailed guidance to staff on its internal processes and how it 
makes decisions on appointeeships, in advance of introducing the first type of disability 
assistance.2 

Regardless of how decisions are made, it would be beneficial if, once the agency has made 
a decision, there were a way for decisions to be independently challenged. It is difficult to 
see how a robust process that guarantees an individual’s rights can be created solely by 
guidance. 

 
- How can vulnerable adults be safeguarded so they are not pressured into agreeing 
to have an appointee? 
 
In the current DWP system an appointee can only be put in place if the claimant is ‘unable 
for the time being to act’ (see below). If there is no-one else with authority to claim (such as 
a Power of Attorney or Welfare Guardian), specialist officers of the DWP interview the 
individual separately from the prospective appointee. Unless there is a similar process 
envisaged there will be a greater risk of individuals, who would be able to manage their own 
affairs, being pressured into agreeing to an appointee. 

The obvious option to safeguard the individual would be to put in place a process similar to 
that used by the DWP.  

 
- How do these new provisions compare with the provisions for DWP benefits? 
 
The proposals for both under 16s and terminally ill adults are different to those currently 
used by the DWP. This may create a risk of confusion during the transition period, where 
the two systems will have to run in parallel. The major differences are: 

 an apparently higher threshold of ‘incapacity’ for adults in the Scottish system, linked 
to the Adults with Incapacity (Scotland) Act 2000;3 

 a proposal to allow for any individual to have an appointee, even if they have 
capacity, where they give consent; and 

 a requirement for terminally ill individuals with capacity to consent to an appointee. 
As noted above, an important point of similarity is the shared weakness of the lack of 
a mechanism for resolving disputes. 

                                            
2
 The is the approach that the DWP currently takes: gov.uk/government/publications/procedures-for-dealing-

with-agents-appointees-attorneys-deputies-and-third-parties  
3
 This Act is itself under review at the time of writing 

https://www.gov.uk/government/publications/procedures-for-dealing-with-agents-appointees-attorneys-deputies-and-third-parties
https://www.gov.uk/government/publications/procedures-for-dealing-with-agents-appointees-attorneys-deputies-and-third-parties
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The policy memorandum does not give the impression that creating a system similar to the 
current DWP processes was considered in the course of developing these proposals. 
Whilst that system is not perfect, it is tried and tested, where the proposals in relation to 
adults do appear to create potential difficulties.  
 
If the new provisions are adopted, it will be important to have clear guidance on the 
circumstances in which the agency will use their powers to make an appointment. 
 
Top-up powers: offences and investigations 
The main reason for the bill is due to the Scottish Child Payment (SCP) being created as a 
‘top up’ rather than a new benefit. The bill provisions would enable rules on offences and 
investigations to apply to the SCP and any other ‘top-up’ that might be created in the future 
as would have been the case if it had been a new benefit. 
 
- Do you agree that the same provisions on offences should apply to the SCP as they 
apply to benefits legislated for under part 2 of the 2018 Act such as the best start 
grant? 
 
While we have concerns with the Scottish Government’s approach to fraud,4consistency 
with other benefits is useful. 
We also have concerns about the potential for a double punishment. If the payment that is 
being topped up has been claimed incorrectly, then that is already subject to DWP fraud 
offences.  
 
A procedure must be developed for those who are still entitled to the reserved benefit but 
no longer the top-up, for example if a claimant moves out of Scotland. In these 
circumstances, if they have notified DWP, that should be sufficient notification for Social 
Security Scotland as well. Claimants may not know which agency administers universal 
credit, child benefit or SCP, or be aware that they are receiving a top-up in their universal 
credit.  
 
- Are there any other provisions that apply to benefits legislated for under Part 2 of 
the 2018 Act that ought to be applied to the SCP? 
 
Yes. Section 53, the duty to inform people about possible eligibility to other benefits, should 
be applied to SCP. 
 
- Do you think that, on the same timescale, SCP could have been legislated for as a 
‘new benefit’ under the 2018 Act? 
 
With reforms to reserved benefits leading to rising child poverty, CPAG in Scotland called 
on the Scottish Government to use its social security powers to put money into low income 
families’ pockets as quickly as possible. We welcomed the announcement of the Scottish 
Child Payment and understood that the Scottish Government had taken the decision to use 
the top up powers to enable them to deliver the Scottish Child Payment with the urgency 
required. As top-up powers were already included in the Social Security (Scotland) Act 

                                            
4
 

https://cpag.org.uk/sites/default/files/files/policypost/Briefing%20SS%20Bill%20Stage%201%20Debate%20FI
NAL.docx_.pdf 

https://cpag.org.uk/sites/default/files/files/policypost/Briefing%20SS%20Bill%20Stage%201%20Debate%20FINAL.docx_.pdf
https://cpag.org.uk/sites/default/files/files/policypost/Briefing%20SS%20Bill%20Stage%201%20Debate%20FINAL.docx_.pdf
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2018 it was anticipated that the Scottish Child Payment could be introduced without the 
need for further primary legislation.  
 
- In the longer term, should SCP be legislated for as a ‘new benefit’ rather than a ‘top-
up’? 
 
Yes. We agree with the Scottish Commission on Social Security’s (SCOSS) 
recommendation that “it is worth considering at the first opportunity whether the payment in 
its initial form will be fit for purpose in the long term”,5 including how the payment is 
delivered and the long-term appropriateness of the use of a top-up power.  
 
In providing a top-up, entitlement of a devolved benefit is tied to the legislation and practice 
of reserved benefits which could be subject to change by the Westminster government or 
DWP and jeopardise claimants' incomes. Entitlement to the Scottish Child Payment will 
largely and increasingly be dependent on entitlement to universal credit (UC). 
CPAG in Scotland’s Early Warning System has consistently reported cases of people being 
incorrectly refused UC: 
 
Client's UC stopped because amounts paid for redundancy and annual leave were taken 
into account as income, whereas the redundancy payment should have been treated as 
capital which would have meant the claim didn’t stop. #8989 
 
While there will be no two-child limit attached to SCP itself, the policy still impacts on which 
families receive UC – and therefore ultimately who can receive SCP. CPAG modelling pre 
COVID 19 anticipated that 1000 families in Scotland would be entitled to UC if it were not 
for the two-child limit. This figure is expected to increase to 2000 by 2023/24, increasing the 
number of families who need the support of SCP but will not receive it due to a policy the 
Scottish Government does not support.  
 
There are a number of ways in which reserved benefits will impact on how far Scottish 
Government benefits reach those they are intended to. Maternity allowance is paid to 
people who have not worked for long enough or earned enough to satisfy the conditions for 
statutory maternity pay (SMP), however as both are treated differently in calculating 
whether a person can receive UC parents with less stable employment and lower earnings 
are not able to access Best start grants (BSG) and SCP. 
 
An adviser has two clients who are both pregnant with their first child and have no housing 
costs. The client who is receiving maternity allowance (MA) is not entitled to UC (and 
therefore a best start grant [BSG]) because her maternity allowance is taken into account in 
full in the UC calculation. The client who is receiving statutory maternity pay (SMP) is 
entitled to UC because although SMP is paid at the same rate as maximum MA, SMP is 
treated as earnings and therefore only partially taken into account in the UC calculation. 
 

                                            
5
 https://www.gov.scot/binaries/content/documents/govscot/publications/independent-report/2020/01/the-

scottish-child-payment-regulations-2020-scrutiny-report-on-draft-regulations/documents/the-scottish-child-
payment-regulations-2020-scrutiny-report-on-draft-regulations/the-scottish-child-payment-regulations-2020-
scrutiny-report-on-draft-
regulations/govscot%3Adocument/The%2BScottish%2BChild%2BPayment%2BRegulations%2B2020-
%2Bscrutiny%2Breport%2Bon%2Bdraft%2Bregulations.pdf 

https://www.gov.scot/binaries/content/documents/govscot/publications/independent-report/2020/01/the-scottish-child-payment-regulations-2020-scrutiny-report-on-draft-regulations/documents/the-scottish-child-payment-regulations-2020-scrutiny-report-on-draft-regulations/the-scottish-child-payment-regulations-2020-scrutiny-report-on-draft-regulations/govscot%3Adocument/The%2BScottish%2BChild%2BPayment%2BRegulations%2B2020-%2Bscrutiny%2Breport%2Bon%2Bdraft%2Bregulations.pdf
https://www.gov.scot/binaries/content/documents/govscot/publications/independent-report/2020/01/the-scottish-child-payment-regulations-2020-scrutiny-report-on-draft-regulations/documents/the-scottish-child-payment-regulations-2020-scrutiny-report-on-draft-regulations/the-scottish-child-payment-regulations-2020-scrutiny-report-on-draft-regulations/govscot%3Adocument/The%2BScottish%2BChild%2BPayment%2BRegulations%2B2020-%2Bscrutiny%2Breport%2Bon%2Bdraft%2Bregulations.pdf
https://www.gov.scot/binaries/content/documents/govscot/publications/independent-report/2020/01/the-scottish-child-payment-regulations-2020-scrutiny-report-on-draft-regulations/documents/the-scottish-child-payment-regulations-2020-scrutiny-report-on-draft-regulations/the-scottish-child-payment-regulations-2020-scrutiny-report-on-draft-regulations/govscot%3Adocument/The%2BScottish%2BChild%2BPayment%2BRegulations%2B2020-%2Bscrutiny%2Breport%2Bon%2Bdraft%2Bregulations.pdf
https://www.gov.scot/binaries/content/documents/govscot/publications/independent-report/2020/01/the-scottish-child-payment-regulations-2020-scrutiny-report-on-draft-regulations/documents/the-scottish-child-payment-regulations-2020-scrutiny-report-on-draft-regulations/the-scottish-child-payment-regulations-2020-scrutiny-report-on-draft-regulations/govscot%3Adocument/The%2BScottish%2BChild%2BPayment%2BRegulations%2B2020-%2Bscrutiny%2Breport%2Bon%2Bdraft%2Bregulations.pdf
https://www.gov.scot/binaries/content/documents/govscot/publications/independent-report/2020/01/the-scottish-child-payment-regulations-2020-scrutiny-report-on-draft-regulations/documents/the-scottish-child-payment-regulations-2020-scrutiny-report-on-draft-regulations/the-scottish-child-payment-regulations-2020-scrutiny-report-on-draft-regulations/govscot%3Adocument/The%2BScottish%2BChild%2BPayment%2BRegulations%2B2020-%2Bscrutiny%2Breport%2Bon%2Bdraft%2Bregulations.pdf
https://www.gov.scot/binaries/content/documents/govscot/publications/independent-report/2020/01/the-scottish-child-payment-regulations-2020-scrutiny-report-on-draft-regulations/documents/the-scottish-child-payment-regulations-2020-scrutiny-report-on-draft-regulations/the-scottish-child-payment-regulations-2020-scrutiny-report-on-draft-regulations/govscot%3Adocument/The%2BScottish%2BChild%2BPayment%2BRegulations%2B2020-%2Bscrutiny%2Breport%2Bon%2Bdraft%2Bregulations.pdf
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If SCP was legislated for as a new benefit responsibility for setting eligibility criteria would 
lie solely with the Scottish Government who could ensure that the benefit would assist all 
the low-income families it is intended to. 
 
- More generally, reflecting on this early experience of using s.79, whether "top-ups" 
is a useful provision in the legislation? 
 
With statutory requirements to reduce child poverty significantly by 2030, the Scottish 
Parliament needs to use all the tools in its toolbox to tackle child poverty. This provision 
provides Scottish government with important powers that can be useful in achieving these 
targets.   
 
- Do you have any concerns that top-ups will be subject to different rules from the 
reserved benefit they are topping up?  

  
Yes, as this would be confusing for claimants. This could lead to people being penalised for 

rules they are unaware of or have misunderstood.  

Other issues relating to the Bill 

The power of suspension 

The opportunity has not yet been taken to amend the Social Security (Scotland) Act 2018 to 

allow the suspension of payment of assistance whilst retaining entitlement. 

The power to make an award of benefit but to suspend payment is used by the DWP in 

circumstances such as when claimants go into hospital or care homes, or are in legal 

detention. Payments are also suspended prior to terminating a claim when, for example, the 

DWP has lost touch with a claimant. 

All these issues will arise in the Scottish social security system. Simply stopping entitlement 

in these circumstances will create further problems around passported entitlement to 

reserved benefits. There may be gaps in entitlement even if the benefit is later reclaimed. 

We believe amending the Act to allow for the suspension of payments will be the most 

effective way to deal with these issues.  

Care homes, hospitals and prisons 

In some circumstances, payment of some disability benefits end when a claimant has been 

in a care home, hospital or prison. Under the current DWP rules payment is suspended, 

and then restarted when the claimant leaves the care home or hospital. As noted above, 

this allows some claimants to continue to get passported support. It makes the transition 

into and out of these institutions less stressful. It also provides a mechanism for changes of 

circumstances to be assessed whilst a claimant is in a care home, hospital or prison. None 

of these are possible if the claim ends, rather than being suspended.  

 

Example: A severely disabled person goes into hospital for more than 28 days. Their 
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entitlement to the standard rate of the daily living component of PIP continues but payment 

is suspended. Their severely disabled partner continues to be entitled to the SDP. Their 

care needs increase so they can be reassessed whilst in hospital and are awarded the 

enhanced rate of the daily living component of PIP, but payment continues to be 

suspended. When they leave hospital and return home PIP goes back into payment straight 

away without the need to make a new claim or undergo a new assessment.  

Termination 

If the DWP requires information or a response from a claimant and it is not provided within 

a certain time period, the DWP has the power to suspend payment of benefit. Only if after a 

further period of time there has still been no response or the information has not been 

provided can the DWP terminate entitlement altogether. This two-stage process is 

important as it allows the claimant time to get assistance, or respond, before their benefit is 

terminated. Social Security Scotland has a similar power to terminate entitlement but no 

powers to create a similar two-stage process. Often people, particularly those who are most 

vulnerable, do not take action until they see their payments have stopped. 

Example: Dave suffers from severe anxiety and depression. When he is having a relapse, 

he often fails to open mail or tell his support worker he has received mail. He fails to open a 

letter from the DWP asking for more information about his health. Because his payment is 

suspended, he contacts his support worker who contacts the DWP and provides the 

information they need. If Social Security Scotland does not have the power to suspend 

payment, payment will stop when they make a determination to end the award. Dave must 

then reclaim disability assistance as well as request a re-determination of the determination 

to stop his award to protect his entitlement. This creates additional work for Dave, his 

support worker and the Social Security Scotland It is likely to cause Dave additional stress. 

Overlapping benefits 

In some circumstances where a claimant meets the entitlement criteria for two different 

benefits only one benefit can be in payment. Carer’s allowance is one such benefit which 

overlaps with state pension and some forms of employment and support allowance and 

jobseeker’s allowance. Where there is entitlement to two ‘overlapping’ benefits and only 

one can be paid, the ability to suspend, or part suspend6, payment of entitlement could be 

used. 

Example: A carer is also entitled to state pension. They will be paid state pension but not 

paid carer’s allowance because state pension is a contributory benefit and paid at a higher 

rate. They currently remain entitled to carer’s allowance but payment is suspended. This 

means they still get the other benefits that carer’s allowance passports them to, such as the 

                                            
6
 For example if a contributory benefit, such as state retirement pension, is paid at a lower rate than a non-

contributory benefit, such as carers allowance, the contributory benefit is paid in full and a part payment of the 
non-contributory benefit is paid as well. E.g. if a claimant was entitled to a small state pension of £60 they 
would be paid a partial payment of carers allowance of £7.25. 
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carer premium in pension credit. Without the power to suspend payment of carer’s 

assistance, whilst retaining entitlement, it is not clear how an individual will be able to retain 

entitlement to the other benefits that they currently get.  

This would also affect those getting other overlapping benefits such as some types of 

employment and support allowance and jobseeker’s allowance. This would not be an issue 

if the Scottish Government were to change the status of carer’s assistance so it could be 

paid alongside the reserved benefits with which it overlaps. 

Without the power to suspend payment it may be possible to put in place some systems 

that would reduce some of these issues but having the power to suspend payment of 

disability and carer’s assistance is the simplest solution - and is already a tried and tested 

method. 

The Bill should be amended so that it allows the suspension of payments of 

assistance in certain circumstances to allow the whole system to work more 

efficiently without a reduction in claimants’ rights.   
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